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OPINION

Court rulings expand design firm liability
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ennsylvania’s Superior Court issued two opinions in recent months that might
have a signiﬁcant impact on design ﬁrm liability. Notably, this court has great
inﬂuence over Pennsylvania’s entire judicial system, including the courts of common
pleas – the venue for most civil litigation, including suits against design ﬁrms based or
doing work in Pennsylvania.
DESIGNING TO CODE MIGHT NOT PROVIDE ADEQUATE PROTECTION. The ﬁrst opinion, Truax v. Roulhac, involved

a bodily injury claim sustained by a pedestrian
struck by a car as she walked along a sidewalk
outside a local bar. The driver, intoxicated at the
time of the accident, was trying to park near the
bar when her car jumped the curb. The pedestrian
ﬁled suit against the business owner for damages
related to her injuries.
The trial court dismissed the claims against the
bar, stating: “No Pennsylvania court has held
that a business owner was negligent for failing to
install vertical bollards in addition to horizontal
wheel stops.” The standard of care was met
because the design “complied with all applicable
building codes and zoning ordinances, and to
impose a duty upon property owners above and
beyond these standards would defeat the purpose
of having such standards in the ﬁrst place.”
The Superior Court disagreed and found the bar
owners potentially negligent. The court’s rationale
was that because the building protruded slightly
at the site of the accident, pedestrians were left
exposed to the potential threat of a car jumping
the curb. Thus, the owner provided inadequate
protections and was obliged to take additional
precautions. The court went on to note that the
adequacy of the precautions was not deﬁnitively
established by showing that the design met
applicable building codes. Simply put, more was
required of the building owner (and, by extension,
of any design engineer working on plans for this
property).
Although this case did not involve a design ﬁrm,
the opinion could leave design engineers exposed
to signiﬁcant liability, even when their design
meets all applicable codes. The designer must
be able to proactively identify potential areas of
“greater concern” for safety and design above and
beyond the standards at these locations (while
presumably convincing the client to pay for these
additional costs).

¸+LZPNUÄYTZVWLYH[PUNPU
Pennsylvania might want to check
with their legal counsel on the
feasibility of requiring the owner
to include a waiver of direct
claims against the design team
in their prime agreement with the
contractor. This might help limit
your direct exposure.”
RULING ERODES PENNSYLVANIA’S ECONOMIC LOSS DOCTRINE.

The second opinion – Gongloﬀ Contracting L.L.C.
v. L. Robert Kimball & Associates, Architects and
Engineers Inc. – further erodes Pennsylvania’s
interpretation of the economic loss doctrine. That
doctrine prohibits direct claims against design
professionals for purely economic damages, absent
privy of contract. In this case, Gongloﬀ was the
structural steel erector on a convocation project
designed by Kimball for California University
of Pennsylvania. Gongloﬀ sued Kimball directly
for additional costs incurred because of errors in
Kimball’s design documents, allegedly resulting in
signiﬁcantly undersized roof trusses.
Readers might recall the 2005 Bilt-Rite opinion,
which opened the door in Pennsylvania to direct
claims based on negligent misrepresentation.
This case broadens Bilt-Rite by answering two
questions adversely with respect to the design
community: (1) Must the design professional
make an explicit negligent misrepresentation of
a speciﬁc fact to a third party? (2) Did Kimball
either “expressly or implicitly” represent that the
structure could safely sustain all required in situ
loads?
Kimball argued that absent this speciﬁcity, no
direct claim could be maintained and the trial
See HUGHES, page 10
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J.L. PATTERSON SELLS TO JACOBS
ENGINEERING D.A. Davidson
announced that it served as
L_JS\ZP]LÄUHUJPHSHK]PZVY[VJ.L.
Patterson & Associates Inc., a
design, engineering, construction
management, and environmental
services provider for the rail
industry, on its sale to Jacobs
Engineering Group, Inc.

JACOBS AWARDED CONSTRUCTION MANAGEMENT
SERVICES RE-COMPETE Jacobs Engineering Group
Inc. 7HZHKLUH*(HUUV\UJLKP[^HZH^HYKLK
HJVUZ[Y\J[PVUTHUHNLTLU[ZLY]PJLZYLJVTWL[L
contract in support of the Cobb County Water
:`Z[LT»Z*HWP[HS0TWYV]LTLU[7YVNYHT
in Georgia.

Inc. ;OL>VVKSHUKZ;?HUUV\UJLK[OH[P[Z
subsidiary, Ralph L. Wadsworth Construction
Company LLC was selected by Denver’s Regional
Rail PartnersHZHTHQVYZ\IJVU[YHJ[VYMVYHQVPU[
venture between Balfour Beatty and Graham
Contracting on two regional transport district
projects.

Jacobs is providing professional, technical and
HKTPUPZ[YH[P]LZLY]PJLZHZ^LSSHZV[OLYZRPSSLK
personnel to perform activities associated with
water, wastewater and storm water facilities
JVUZ[Y\J[PVU"HUK\[PSP[`SVJH[LZLY]PJLZ

These projects, which entail construction on multiple
ZLNTLU[ZVM[OL5VY[O4L[YV9HPS:R`^H`)YPKNL
are the second and third jobs awarded to RLW by
997K\YPUN;OLÄYZ[WYVQLJ[JHSSZMVY93>[V
JVUZ[Y\J[MV\YIYPKNLZHZ^LSSHZZP_TPSLZVM[YHJR
NYHKLIL[^LLU[OL:R`^H`HUK:[YLL[(SVUN
with the bridges, RLW will build the associated
KYHPUHNLTLJOHUPJHSS`Z[HIPSPaLKLHY[O^HSSZJHZ[
PUWSHJL^HSSZHUKHWLKLZ[YPHU[\UULS;OLWYVQLJ[
also includes platform walls for two stations and the
YL[YVÄ[VMLSLJ[YPJWHULSZHUKHYJÅHZOWYV[LJ[PVU
for two bridges. Construction began in October
2015 and is expected to be completed by August
of 2016.

Financial terms of the transaction
were not disclosed.
“JLP is clearly a leader in the rail
engineering space, an attractive
HUKNYV^PUNTHYRL[^P[OPU[OL
E&C sector,” said Monte Giese,
JVOLHKVMPU]LZ[TLU[IHURPUN
and head of Davidson’s E&C
group. “We believe Jacobs is the
OPNOLZ[X\HSP[`WHY[ULYMVY[OL
next phase of JLP’s growth.”

0UTHRPUN[OLHUUV\UJLTLU[1HJVIZ:LUPVY
Vice President and General Manager Buildings &
Infrastructure, Americas, Randy Pierce said: “We’re
very pleased by the opportunity to continue our
YLSH[PVUZOPW^P[O[OL>H[LY:`Z[LTHUKRLLWP[Z
projects moving forward successfully.”
STERLING CONSTRUCTION AGAIN SELECTED AS
SUBCONTRACTOR FOR BALFOUR BEATTY/GRAHAM
CONTRACTING JV Sterling Construction Company
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court agreed, having dismissed the case at an earlier stage
– and prior to discovery. This allowed Kimball to avoid the
signiﬁcant eﬀorts and costs of engaging in depositions and
other discovery.
However, the Superior Court rejected Kimball’s argument
that Gongloﬀ must identify a particular communication
or document provided by Kimball as being false. The court
opined that the “design itself ” is: “A representation by the
architect that the plans and speciﬁcations, if followed, will
result in a successful project. If, however, construction
in accordance with the design is either impossible or
increases the contractor’s costs beyond those anticipated
because of defects or false information included in the
design, the specter of liability is raised against the design
professional.”
The actual “misrepresentation” was simply Kimball’s
roof design. As to speciﬁcity, Bilt-Rite “requires only
that information, a rather general term, be negligently
supplied by the design professional.” Gongloﬀ satisﬁed this
requirement by alleging that the design was supplied “in
order to provide guidance” to others as to how to build the
project. And, as to “false” information, Gongloﬀ need only
allege that the feasibility of construction, per the drawings,
was “called into question.”
These “hurdles” to ﬁling and maintaining a direct claim are
of little obstacle; all project designs are oﬀered as guidance
and general contractors and their subs often question
design and constructability/feasibility – indeed, do we
know of any project without design-related requests for
information?
Thus, not only does the opinion support the right to direct
claims; as a practical matter, it appears there is little hope
for an early dismissal of the design professional under the
forgoing standard. At the very least, a trial court will allow
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the claimant to engage in discovery; imposing signiﬁcant
litigation and expert costs on the design defendant(s).
Unfortunately, neither case has an easy risk-management
“ﬁx.” Contractual solutions might not be eﬀective as design
ﬁrms are unlikely to have a contract with the project’s
general contractor or its subs.

The court’s rationale was that because
the building protruded slightly at the
site of the accident, pedestrians were
left exposed to the potential threat of a
car jumping the curb. Thus, the owner
provided inadequate protections and was
obliged to take additional precautions.
Design ﬁrms operating in Pennsylvania might want to
check with their legal counsel on the feasibility of requiring
the owner to include a waiver of direct claims against the
design team in their prime agreement with the contractor.
This might help limit your direct exposure. Alternatively,
you could seek indemniﬁcation from the client/owner for
any third party claims based on a standard of care beyond
that imposed by the applicable building code. Nonetheless,
such agreements may not be legally enforceable and may
not help if the client doesn’t have the ﬁnancial resources to
take over your defense or reimburse you for any liabilities.
Ultimately, being aware of these cases might be a design
ﬁrm’s best risk management tool: Understand their
potential impact on your ﬁrm and take a prudent approach
to your work.
Rob Hughes is the senior vice president and partner at Ames & Gough.
Contact him at rhughes@amesgough.com
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